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eircuit showing that the petitioner had reccived the greatest
number of votes for judge of that circuit, in the langnage of
the Constitution, he should ¢ be declared to be elected,” and
receive a commission from the Governor for the office to
which he has been elected.

This Court will, therefore, reverse the order of the Court
below dismissing the petition of the appellant, and direct a
mandamus to be issued as prayed.

Petition dismissed.
{Decided Juvc 86k, 1866.)

Dawmer R, Maogvopus vs. Wmmuam L Tuox,

QUALIFICATION OF JyDG: OATH o O¥FIoR,—WHEN TO BE ADMINIE-
TERED: ARTIOLE ‘68, sue. 100w Tim CONSITIUTION OF 1864, entitled,
“Official Oaths” indicates that the commigsion is a prerequisite to the
gualification of an officer where the law or Constitution requires one to
be issued.

No clerk of Court has authority to qualify a person elected before he hag
been commissioned, for, in the absence of a commission, there would be
no sufficient evidence of an clection or appointment.

Arprarn from the Circuit Court for Anne Arundel county:

Petition filed by the appellant on the 13th of February,
1866, praying for an order requiring the appellee o show
cause, by a day certain, why a writ of mandamas should nos
issue commanding him to surrender up and deliver posses-
sion of the office of Circuit Judge of the Second Judicial
Circnit of the State of Maryland to the petitioner. The case
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is stated im the opinion of this Court. The appeal is frorx
an orderof the Court below, (Reverpy Jomnsow, Jr., Speciad
Judge,) dismissing the petition for mandamus.

"The cause was heard before Bowrg, C. J., Barror, Gorps-
BoROUGH, and WeisErL, J. Being submitted on the argu-
ments reported in-the preceding case of Magruder vs. Swann.

Thos. 8. Alezander and Alewander B. Hagner, for the
appellant:.
Win.- Price and Frank H. Stockett for the appellee &

Bowiz, C. J., delivered the opinion of this Court:

In the preceding case of the Appellant vs. Thomas Swann,
Governor of Maryland, all the points made in the present
gase have been considered and decided with the exception
of the objection: peculiar to this, that the petitioner, not hav-
ing received his commission from the Governor, could not
be legally qualified by the clerk of Calvert county, and un-
til so commissioned and’ gualified was not entitled to the
possession of the office.

It will be seen from the decision in the case s. the Gov-
ernor, that the Constitution requires a commission to be
issued to the person elected to the office of judge. No clerk
has authority to qualify a person before he has been. commis-
sioned. wy .o .

e s { . . o .

The'l.O‘c%h sec., Art. 63 entitled “official oaths;” indicates
that the commission is a prerequisite where the law or Con-
stitution requires one to be issued: “ Any person, whether
elected or appointed to office, who shall decline or neglect to
take and subscribe the oaths prescribed by the Constitution
or by law or ordinance, for the period of thirty days from
the day when the commission of such officer has been receiv-
ed at the office of the respective clerks, or in those cases ir
which no commission is sent to the clerks, or within thirty
days after roceiving his commission or notice of his appoint-
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ment, shall be deemed to have refused acceptance of said
office. In the absence of such a commission, the clerk could
have ne sufficient evidence of an election or appeintment,
and consequently no right to administer the caths of -office.
For this reason the petitioner must fail in his application for
a mandamus in this case, and the order of the Court below
will be affirmed.

Order affirmed.

{Decided June 28, 1866.)

Jacos Lavruriver o8, Josupn RosuNpAuMm, ¢f als.

‘Preaving I¥ BQuity: Evipmwces: INsunorroN.—IIL and D., merchants
of Baltimore, exccuted to 1L, on the 18th of February, 1861, a deed of
trust of all thelr property of every kind, to besold, and the proceceds
applied to the payment of their debls in the manner speeified in said
deed. M. took possession of the property and converted it into money.
On the 11th of August, 1862, some of the creditors filed a bill in the
-Circuit Court of Baltimore city lo sct aside sald deed-of trust, whilst
others of said creditors issued attachments and procured them to be laid
in the hands of the {rustee, M. Pending these proceedings in equity and
‘these attachmenis a new bill was filed in ihe same Court, by some of the
preferred creditorsin said deed of trust againgt the grantors, the trusiee and
other creditors, setting forth and exhibiting the deed of trust,-alleging
the possession of the {rust funds by 3. “which have remained for some-
time in his hands, owing io the other proceedings.” These other pro-
ceedings in equity and by atiachment are then referred to by the names
of the complainanis and plaintiffs, with a gencral staiecment that the
object of the equity procecdings was o set aside the deed of trust. The
prayer of the bill was that the funds should be brought into Court for
distribution, that the quegtions arising under the former bill and attach-

" ments should be Litigated under this bill, and for an injunction to stay
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